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RESERVE YOUR PLACES NOW FOR THESE MEMBERS’ FORUMS
AND RECEIVE FREE CPD HOURS!
Cardiff & District Law Society is proud to invite members to its first two Forums for 2014,
which are expected to be very popular.
‘All Change at the Employment Tribunal – Please Mind the Gap!’
– 1.5 CPD Hours
“A review of recent changes in Employment Tribunal practices and procedures”
Speakers: Juliette Franklin and Rachel Harfield, Solicitors, Slater & Gordon
Date/Time: Wednesday 19 February 2014 at 6.00pm – Registration from 5.45pm
In conjunction with Slater & Gordon (UK) LLP
Venue: Slater & Gordon, Landore Court, 51 Charles Street, Cardiff, CF10 2GD
Contact: Jill Parker on 029 21 921828 or e-mail: jparker@slatergordon.co.uk

‘How to Make Social Media Work for You’ – 1.5 Hours CPD Hours
“From the basics of identifying target audiences and choosing the right platform
through the use of influencers to promote messages to as wide a market as possible”
Speaker: Emma Waddingham, Director, Emma Waddingham Consulting
Date/Time: Wednesday 26 March 2014 at 6.00pm – Registration from 5.45pm
In conjunction with Emma Waddingham Consulting
Venue: 9 Park Place Chambers, 9 Park Place, Cardiff
Contact: Emma Waddingham by e-mail: emma@emmawaddingham.com

Forums are open to all members of Cardiff & District Law Society, irrespective of their expertise.
PLEASE SUPPORT THEM! IT’S THAT EASY! NOTHING TO PAY!
LEGAL NEWS
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PRESIDENT’S REPORT

PRESIDENT’S REPORT FEBRUARY 2014
What a grey day it is in Caerphilly. The Christmas bubble has well and truly burst.
The jet set life of the travel industry is a distant memory.
There are of course meeting and
eating places in the Caerphilly town
centre. Indeed it is not usual to meet
and greet other Lawyers at such
venues. I recently bumped in to a
fellow practitoner who specialises
in Crime at Lewis Whittle who like
myself was sampling the delights of
the local fish bar in Bartlett Street.
Fish chips and mushy peas were the
order of the day together with a strong
cup of tea. It is a far cry from the Ritz
restaurant but, in this profession, it
pays to be adaptable.

watch on the very efficient diary
system.
Locally Davies Sully Wilkins is no
longer. The practice is now known as
Glamorgan Law incorporating Davies
Sully Wilkins, this since 2 FEBRUARY
2014 and indeed will be moving from
the premises of 3 Station Terrace,
Caerphilly, where I have practiced as
a Civil Litigation Solicitor / Partner
since July 1992 – a long long time ago.
There is a very different legal
landscape today since such time.
In particular I note with sadness
that the smaller Law Societies are
disappearing. Indeed, unfortunately
even the Rhymney Valley Law Society
Dinner did not proceed. The Rhymney
Valley has traditionally been well
supported and an active and friendly
Law Society.

It was of course not fish and chips that
were the subject of conversation but
the plight of Criminal Lawyers ‘save
our criminal justice ‘ campaign and
the rates of pay for criminal defence
lawyers were discussed and my topic
of conversation was that damned and
dastardly Mitchell case.
We have been bombarded by
bulletins stating that there is already
an anticipated reduction in the
Legal Aid bill of £84,000,000.00 by
2018/2019. Also recent statistics
indicate that crime levels are at
an all time low. Surely enough is
enough, Mr Grayling. The feeling of
discontent is such at the Criminal
Bar that strike action was called and
effected on Monday 6 January 2014,
an unprecedented step. Perhaps
Civil Lawyers should follow suite in
protest against the draconian and
disproportionate measures upheld by
the Court of Appeal in the decision in
Andrew Mitchell MP -v- News Group
Newspapers Ltd (‘the Mitchell case’).
This case, of course, dealt with the
interpretation and implementation of
CPR 3.9 (1) post-Jackson relating to
relief against sanctions resulting from
failure to comply with Orders/rules of
the Court with reference to CPR 1.1
and the overriding objective.
4
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Glamorgan Law will be incorporating
Charles Crookes & Jones as from
1 February 2014. Glamorgan Law
incorporating Davies Sully Wilkins
and Charles Crookes & Jones will
then practice at their Caerphilly
branch office at the Bluebell, Market
Street, Caerphilly, CF83 1NX.

It was, of course, decided that noncompliance with the rules would not
be tolerated. Consequently failure to
adhere strictly to the timetable can
and does result in witness evidence
not being adduced. Presumably this
extends to Expert evidence also.
It seems that this “most robust
approach to rule compliance and
relief from sanctions is intended to
ensure that justice can be done in
the majority of cases”. How justice
can be done when Litigants are
LEGAL NEWS

denied the right to adduce evidence
perplexes me. Indeed one raises the
question is this a denial of litigants’
right to a fair trial contrary to article
6 of the Human Rights Act 1998. It
is understood that there will be no
appeal to the Supreme Court by the
Partners of Atkin Brown, who fell foul
of the rules relating to failure to file
costs budget by way of Precedent H.
Accordingly, unless the Law Society
are prepared to appeal the decision
on behalf of its members the only
advice available is to keep a close

It has been and continues to be a
very busy time but, it is hoped that the
presence of a larger Firm in the area
will assist in revitalising the Rhymney
Valley Law Society. In addition it is
hoped that the National Law Society
itself will encourage and help in the
rejuvenation of other Law Societies in
the area which are in danger of or are
becoming moribund.
Anyway for this particular practitioner
a new dawn arises. n
Gaynor McCann Davies
President of the Confederation
g.davies@daviessullywilkins.co.uk

CARDIFF AND DISTRICT

PRESIDENT’S
LETTER
It’s a strange feeling, turning right out of my road and heading in the
opposite direction to the one taken for the last 15 years but at least
it means that, since leaving, I have not yet subconsciously driven to
Morgan Cole’s offices.
This is something of a surprise to
Helen who used to reckon that, no
matter where we were heading, if I
was driving we always ended up going
via Morgan Cole’s offices, because I
always set off in that direction.

effectively been discarded because
the indications are that procedural
issues will no longer be decided by
reference to the balance of prejudice.
One unfortunate consequence may
be that, in the short term, the more
collaborative approach adopted
in recent times by claimant and
defendant lawyers will be challenged.
A request to extend time or vary
directions, or to overlook a minor
breach, which may until now have
been agreed as a matter of course,
may cause some soul-searching. The
Client ought to be consulted and, if
told some material benefit might be
gained from refusing consent, may
well instruct you to do something you
would rather not.

Settling in to a new firm, new offices,
new role takes some time. In the
first days, I had the odd feeling that
I was on secondment rather than
embarking on a career change,
despite the warmest of welcomes
from all at Berrymans. Starting a
job now is very different experience
from what I dimly recollect of the last
time I did so. Two days of induction
training followed by a four further
compulsory training sessions on data
protection, money laundering, health
& safety and diversity. The latter was
interesting, as my team counted the
number of breaches of policy we
would have been guilty of previously
(all amongst ourselves I hasten to
add). And there’s more to come.
It’s a far cry from when I started with
Morgan Bruce & Nicholas in 1982,
which involved me turning up for work
and basically being left to my own
devices. The only induction training
came from another Articled Clerk,
who shall remain nameless, who
explained various ways to maximise
income from travel expenses etc.
As I start with a new firm, a new
broom is sweeping through civil
litigation in the post Jackson era,
changing the way we have been
conducting litigation. Many of us have
treated a Court directions timetable
as advisory rather than compulsory,
with adherence an aspiration not
an expectation in the absence of
express sanctions. No longer! We
were told before the advent of CPR
that directions would have to be
6
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followed and, where a time limit
was missed, an Application would
have to be made to extend time. It
didn’t happen. Behaviour did not
really change much, which was not
surprising when the new Overriding
Objective directed that all matters
must be dealt with “justly”. Unless a
breach seriously prejudiced the other
party or a trial date, it was generally
overlooked. Now, not only are we told
that directions must be treated as
almost immutable, it has been said
by one Judge that the parties cannot
even agree amongst themselves to
vary the timetable.
LEGAL NEWS

The C&DLS Members’ Forum for
January, hosted by Queen’s Square
Chambers Cymru, was entitled
“Litigation in the post Jackson era”,
and looked at the Mitchell decision
and other recent cases that have
drummed home the change of
approach. A lively discussion followed
the presentation from Hamish
MacBean and James Bromige, with
claimant and defendant lawyers both
expressing concern about the path
down which we are being taken. It
does seem to me that, though the
words of the original Overriding
Objective are still there, they have

However, amidst the angst, we must
remember that the problems arise
only if lawyers fail to comply with the
directions set. Most directions are
agreed by the parties, so there should
be limited excuses for being unable
to comply with them. Even those
imposed by the Court should not pose
a problem for those well organised
and on top of the matter. And, for me
personally, that is as good a reason
as any for changing the habit of a life
time and now embracing the concept
of case management!
I’m delighted that Mr Justice Wyn
Williams has accepted our invitation
to speak at the Annual Dinner. I have
known and worked with Wyn for many
years, as many of you will have. I
exhort you to show your support for
him (and the Society) by coming to
the Dinner – see page 11 for the
application form.
See you there! n
Simon Cradick
Simon.Cradick@blm-law.com

CIVIL LITIGATION

Is a written
agreement sufficient?
The Court of Appeal’s decision in Mitchell v News Group Newspapers Ltd [2013] EWCA Civ 1537 signalled
a change in the landscape of civil litigation. The cases since Mitchell have cemented the court’s tough
new stance and anecdotal evidence has made it clear that tolerance thresholds for non-compliance of
any sort are extremely low. It looks like this new environment of litigating is here to stay.
CPR 3.3 to make orders of its own
initiative.”

A key tool which local solicitors have
been using to get around any potential
pitfalls of non-compliance and delay
has been to agree to extend the time
for compliance pursuant to CPR 2.11.
That provision notes that:

This decision has the potential to
cause significant difficulties for
litigators: the result is that CPR 3.8 (3)
effectively overrides any agreement
reached pursuant to CPR 2.11. Where
there is a deadline and a sanction
imposed by any order or rule it appears
as if the court must make an order.
Albeit that a consent order may be
filed Turner J’s comments indicate that
it is unlikely to be a rubber stamping
exercise and that the court’s active
case management duties require it to
be persuaded to allow the agreement
to override the rules.

“Unless these Rules or a practice
direction provide otherwise or the
court orders otherwise, the time
specified by a rule or by the court
for a person to do any act may be
varied by the written agreement of
the parties.”
In any other case CPR 29 PD6.5
notes that:
“(2)(a) ... the parties must apply for
an order by consent. Importantly,
CPR3.8(3) qualifies the application
to 2.11: “Where a rule, practice
direction or court order:
(a) requires a party to do something
within a specified time; and
(b) specifies the consequences of
failure to comply, the time for doing
the act in question may not be
extended by agreement between
the parties”
The opening line of Mr Justice Turner’s
judgment in M A Lloyd & Sons Ltd v
PPC International Ltd [2014] EWHC
41 (QB) set the scene:
“This case provides yet another
example of a litigant treating an order
of the court as if compliance were an
optional indulgence.”
For present purposes the relevant
element of the judgment is that the
Claimant had failed to serve witness
statement on time. It was eventually
accepted that no statement had
been and so, following the approach
in Mitchell, Turner J criticised the
Claimant noting that no application
had been made prior to the date
8
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of non-compliance and that even
though no application for relief from
sanction had been made he was
“entirely satisfied on the evidence
before [him] that there is no realistic
prospect that such relief would ever
be granted”. Nothing new so far.

respect of the issues identified in
the previous order by the automatic
application of CPR 32.10. However,
there was an agreement to extend
time. Turner J refused to allow
the parties to rely on the consent
agreement and noted:

However, on the day of the first
hearing the Claimant emailed a
consent order to the Defendant and
failed to attend in person. A further
hearing was listed for the following
day at which the Claimant explained
that it had assumed the court would
make an order similar to the broad
consensus of the parties. The Judge
dismissed this explanation noting that
“This assumption was unwarranted.”

“CPR
32.10
specifies
the
consequences of failure to serve a
witness statement. It follows that
even if the parties had purported to
reach a concluded agreement on an
extension of time this would not have
been effective unless the court were
to be persuaded formally to endorse
it. This court is under a duty under
CPR 1.4 not simply to adjudicate
passively upon the applications of
the parties or to rubber stamp their
reciprocal procedural indulgences
but actively to manage cases. To
this end, the court has power under

Therefore, as matters stood the
claimant was precluded from calling
oral evidence from any witness in
LEGAL NEWS

It is unclear to what extent this
principle will be applied. For example
it is unclear whether the inclusion of
the now standard threat of sanction
in the preamble to directions and
orders satisfy the requirement for the
consequence of non-compliance to
be specified. In any event where there
is a sanction specified in the rule
(for example witness statements at
CPR32.10; disclosure at CPFR31.21;
points of dispute for detailed
assessment of costs at CPR 47.9(2)).
Given the above it seems that the
only safe course of action is to ensure
compliance or to apply for an extension
prior to the expiry of the deadline. n
Owain James
Owain is a barrister at Civitas Law.
He accepts instructions in all of
Chambers’ practice areas with a
particular interest in civil procedure,
property and commercial disputes.
He can be contacted at ORJ@
CivitasLaw.com. For case law updates
and regular links to blog articles
follow him on twitter @OwainRJames.

FEATURE

A REACTION TO
LEGAL AID CUTS
I feel sick! Or should I say bilious?

My blind faith in the notion that
eventually our great and august
legal system, the envy of the rest of
civilisation, would finally rise again
from the ashes once sense prevailed
in the “corridors of power” has finally
been dashed to smithereens.

entering the world of long gone tyrants
from foreign lands.

As one who read a lot of Kafka in
her youth, whilst not professing to
understand the profundities of the
author in all of their glory I recognize
the bizarre and frightening world of “The
Trial” far more than I ever did before.
As a teenager the surrealism of being
caught up in an uncaring and despotic
regime where the individual counts
for nothing was the world of the past.
A situation which could never happen
in Western cultures, only in extreme
dictatorships. The notion of defendants
who were charged with serious offences
having to represent themselves against
the might of the State was thankfully
remote to me the teenage reader. I was

Already some of the cuts in Legal Aid
are making deep and potentially fatal
incisions .The lack of lawyers to do some
trials, especially V.H.C.C.is threatening
the derailment of a number of cases.
This is because of the drastic cuts in
fees already being implemented. I wish
that we could all sit back and say a big
“ we told you so “ to the Lord Chancellor
who in turn would agree and we would
all return to the status quo ante and put
the last year or so down to character
building experience but we cannot.
A small irritation has now become a
festering sore. In case you think that I
have lost my marbles if I had any more
to lose I can tell you that I have not.

The nightmare is fast becoming the
reality. There is a danger that Crown
Court Trails will soon be lacking one
vital ingredient. Defence lawyers.

Enter the Public Defender Service.
This expensive (and I remind you at
this juncture that the Lord Chancellor
has repeated ad nauseam that he
must cut 200 million pounds from
the budget and the exercise is all
about saving money and nothing
else) service whom we were assured
was not to be expanded, is now
recruiting at a rate of knots in order to
fill the void left by the government’s
initiative. Those joining will be on
salaries that most of us in the private
sector could only dream of. They will
have holidays, pensions and even ,
heaven forbid, sick leave. Not only
are there to be recruitments at the
cheaper end of the scale . They are
adding to their portfolio Queen’s
Counsel at (rumour has it) extremely
handsome salaries. I am trying to find
the advertisements for these cream
of the crop positions but cannot so if
anyone reading this article can point
me in the right direction please do so.
LEGAL NEWS

May I just remind myself that the PDS
is funded by us the taxpayer? The Lord
Chancellor bangs on about value for
money by which he means “dirt cheap”
Whatever the PDS is cheap it is not.
Allegedly, not only will the counsel
employed by the PDS be paid their
high salaries they will also be able to
work as independent barristers on a
sort of agency basis and keep their
fees. The public coffers will certainly
have been filled by the Lord Chancellor
if this is the case. Kafka rules OK!
If you are still reading this can I ask
you to consider this bombshell.
I cannot verify it yet and if I have
maligned anyone I will retract and
hope that I have enough friends in my
profession who will represent me!! n
Trudy McBride
Legal Aid Secretary,
Cardiff & District Law Society
WWW.CARDIFFLAW.ORG
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CHANCERY LANE
NEWS
The issue which has dominated the Law Society’s agenda since last spring is the proposed cuts to criminal legal aid.
I wrote about this for the last issue of Legal News but the article did not make it to print and was made available on
this Society’s website instead.

One purpose of that article was to
call on local solicitors to support the
president and chief executive of the
Law Society who were facing a vote of
no confidence. That vote was passed
at the SGM on 17 December. I was
there and was struck by the anger that
so many civil litigators felt towards
the Law Society for negotiating with
the Ministry of Justice over criminal
legal aid. Although there were many
criminal litigators at the meeting
who voted against the Law Society,
it is not true that criminal litigators
prevailed over the Law Society at that
meeting. The motion was passed by
a coalition of criminal litigators who
were fighting for their businesses and
militant London-centric socialists who
were fighting for a cause. Perhaps
this explains why no further action
has been taken against the president
and chief executive. The Law Society
council’s response to the vote was
to express its full confidence in the
president and chief executive.

publicised this activity well enough
and has let the bar take the plaudits.

I don’t pretend that the Law Society
has covered itself in glory on this
issue. Although it has done good
work to fight for criminal legal aid
and to minimise the damage that
the proposed cuts will cause to the
public, the profession, to firms and
to individual solicitors, it has not

The low point in the local campaign
was the No To PCT meeting held in
Cardiff Crown Court on 8 October,
where I defended the Law Society
against attacks from the local bar. It
is a pity that one or two QCs thought
they should tell solicitors to support
motions of no confidence in the

10
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A lot of work has been done by both
the local bar and local solicitors, too. I
am not a criminal practitioner and only
dabbled in magistrates’ court work
when in practice but I have done what
I can. I joined Sarah Grace’s Steering
Group on the MoJ consultation, which
I hope will evolve into a specialist
Welsh criminal solicitors’ association
because whatever the outcome of this
current round of cuts, Chris Grayling
and his successors will be back for
more. I also contributed to the work
of the group of Welsh solicitors and
barristers organised by Jonathan
Rees of counsel and Trudy McBride
who lobbied the Lord Chancellor on
behalf of the Welsh professions and
the public. I hope this group can
evolve into a Welsh criminal lawyers
association as this is needed too. We
should be proud of the work those
people put into the campaign.
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leaders of the solicitors’ profession
when they should address the issues
which confront their own profession.
One of them, the former leader of the
Wales and Chester circuit, has since
joined the Public Defender Service.
The Law Society’s decision to
negotiate with the Ministry of Justice
about the cuts led to the SGM. The
Ministry of Justice’s position is
disastrous and will lead to the closure
of firms in South Wales and the loss
of jobs. Both the public and individual
members of the profession will suffer
undeservedly. But it’s better than
PCT and the package they proposed
in April. The Law Society recognised
that outright opposition to the cuts in
civil legal aid had virtually no impact
on LASPO. So it decided to engage
with Grayling to reduce the damage
that his Ministry’s proposals would
inflict. It is no comfort to those who
will lose their businesses and jobs,
but the villains are Grayling and the
MoJ, not the Law Society. These cuts
are proceeding by consultations
preceding a statutory instrument,
not by publication of a bill followed by
debate in Parliament and a vote. Even
if a vote was involved, the Coalition
has a majority in Parliament and
we can’t expect the Labour party’s
support when they were so keen on

implementing best value tendering in
2006, before the current economic
crisis. Grayling will get what he wants
so it’s sensible to make a case for
less damaging proposals.
When considering whether the Law
Society should have engaged with
Chris Grayling, ask yourself what you
would have advised a client to do
in these circumstances. Would you
advise him/her to fight a fruitless
battle on a question of principle or
would you advise engagement to limit
the damage that the proposals will
cause?
The SRA has announced that 136
firms were required to cease trading
as they were unable to obtain PII for
this year. Four of those firms were
from Wales - one in Cardiff, two in
Newport and one in Neath. Let’s hope
that fewer will be in such a terrible
position next year.
I’ll conclude by saying goodbye to
Keiron Malloy of Malloy and Barry, a
good guy who was the friend of many
people and will be much missed by
all who knew him. My condolences
go out to Mary and the family and to
Mike and the firm. n
David Dixon

UPDATES

Equality and Diversity Publication of Data

for sole practitioners and smaller firms
the risk of identification of an individual
is high and so they may not be able to
publish their data without identifying
individuals, here the SRA will not expect
them to comply with the publication
requirement. Likewise, large firms will
have to be conscious not to identify an
individual and may need to amalgamate
some roles when analysing the data
that has been collected to prevent
individual identification.

be published. There is no specified
time for doing this but it should be
annually at a time that is convenient
to the firm and it may be published
on a firms website or if that is not
available in the reception area of the
firms offices. There is no specified
format in which the data should be
published but is should be presented
in a clear and accessible manner. n
Paul Morgan
Diversity and Equality Officer
Confederation of South Wales
Law Societies

Once the data has been collected,
reported and suitably collated it must

THE LATEST FROM LAWCARE
The time has now come where your
diversity data should have been
collected and reported to the SRA.
This should have been done by 31st
January 2014. The data that has
been collected should have included
information on both qualified and
non qualified staff and should have
included:
• Information about a person’s
role, ownership and supervising
responsibilities in the firm.
• Information about a person’s
protected characteristics under
the Equality Act 2010
• Information about socio economic
factors (education) and caring
responsibilities.
Individuals must be aware how the
data will be used and kept and that
the SRA will collate and report firm
data across the whole firm population
in England and Wales.
Now that the data has been obtained
the next step is to publish the data in a

summary format. The SRA have qualified
this requirement in the following ways:
• Firms are not required to publish
a summary of the workforce
diversity data relating to the sexual
orientation or to the religion or
belief of their workforce.
• The SRA has not prescribed the
manner or format in which a firm
is required to publish a summary
of their workforce data.
• Firms must comply with the data
protection principles and
legislation when publishing a
summary of their workforce
diversity data and these
regulations are not intended to
override this.
To assist firms the SRA have provided
broad guidelines which can be found on
their website. These guidelines confirm
that data should be published in a way
that does not allow an individual to be
identified and highlights that the ICO
has published a code of practice on
publishing anonymous data. Clearly

LawCare wishes to announce the
retirement of its Chief Executive,
Hilary Tilby. Hilary has indicated her
intention to retire and hopes to leave
at the end of June 2014.The board
of trustees have sadly accepted her
resignation and wish her a long and
happy retirement.
Hilary joined LawCare in April 2001
and was appointed Chief Executive
on 1st January 2003. Under her
stewardship, LawCare has become
a leading provider of pastoral
care and health support for all
branches of the legal professions,
their families and staff. Hilary has
overseen its successful extension of
its’ remit beyond England and Wales
to Scotland, Northern Ireland, the
Republic of Ireland and the Isle of
Man.
The Legal Professions and their
families throughout these jurisdictions
owe Hilary an enormous debt of
gratitude for all she has achieved
on their behalf in the last decade.

Her considerable achievements in
leading LawCare are testament to her
unfaltering hard work, commitment
and dedication as Chief Executive.
The search for a new Chief Executive
will begin shortly.
Founded by the Law Society of
England and Wales in 1997, LawCare
is a charity registered in England and
Wales and in Scotland. It’s objective
is to provide support, assistance
and training to those working in the
field of law, their families and staff
in coping with stress, alcohol and
drug dependence and all types of
addiction. It provides training in
coping and prevention strategies to
individuals and to practices.
LawCare
provides
completely
confidential help for those in need
of its services. 515 case files were
opened in 2013, which was LawCare’s
second busiest year ever. n
www.lawcare.org.uk

Dates for your Diary
The Confederation of South Wales Law Societies are pleased to announce their CPD Courses for 2014.
Following the great success of the venue last year we are returning to The Chairman’s Suite at
The Cardiff City Stadium, Leckwith for each of the courses. Ample free parking.
Criminal Law Review
25th September 2014
6.5 CPD Hrs
Members £125
Non-Members £165

Immigration Law Update
9th October 2014
3.5 CPD Hrs
Members £70
Non-Members £85

Family Law Update
9th October 2014
3 CPD Hrs
Members £70
Non-Members £85

Civil Law Review
23rd October 2014
6.5 CPD Hrs
Members £125
Non-Members £165

To book your place or for further information contact: Michael Walters 02920 453334, michaelwalters1@hotmail.co.uk
12
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COMPLIANCE TOP
TEN FOR 2014
As COLPs and COFAs look back on their first year in these roles, what does 2014 have in store for us?
In no particular order, here are ten significant compliance issues for the New Year.
closed in September 2013 and we
therefore await further proposals.
Changes such as the SRA becoming
the sole regulator for all legal services
and the abolition of the Legal Services
Board have been mooted.

1. Referral fees
Although acknowledging that it “can
enforce the word of the law but not
the spirit of the law”, the SRA wrote to
900 firms in 2013 that it considered
may have been reliant upon bought
work. Visits to firms and possible
enforcement action is anticipated in
2014. This initiative is in addition to
the SRA warning notice published
in October 2013. Expect scrutiny of
your financial records if you are in this
situation so record keeping is essential.

8. Risk review
Risk now drives all SRA activity
from rule drafting to disciplinary
investigations to authorisation of new
firms. Consult the SRA’s Risk Review
publication and put in place a risk
register. This is not a five minute job
and once done does need continual
review. The profession is subject
to a greater degree of change and
threat than ever before, meaning that
strategic thinking is now vital.

2. Group contagion
The Co-op has provided us with a
classic example of group contagion.
Damage to the Co-op brand caused
by the activities of the Reverend
Flowers (indirect contagion) and then
a threat to the financial stability of the
legal services division caused by the
bank’s woeful financial performance
(direct contagion). The latter can
be controlled by firewalling, but the
former is hard to control without giving
up the benefits of a single brand.
3. Cloud computing
Outsourcing data processing and
storage to an external provider is
increasing in popularity due to the
low cost and flexibility. However,
because of the duty to keep client
information confidential, firms must
ensure that the selected system
provides sufficient protection. Due
diligence checks are essential. Firms
have also been warned by the SRA
to take into account the use of US
based providers given the nature of
US surveillance law.
4. Money laundering
We can expect the spotlight to focus
on anti-money laundering policies
again in 2014 as the Government
will have to draft a revised set of
Money Laundering Regulations to
address the requirements of the
4th EU Directive on the topic. The
14
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new provisions are unlikely to take
effect until 2015 but this may well
prompt update training in line with
the Law Society guidelines that it
is ‘preferable’ that ‘relevant staff’
should receive some form of update
training every two years.
5. Financial stability
Having identified from a review in
2013 that one in 20 of the firms
surveyed were “at very high risk of
being in financial difficulty” the SRA
was considering whether to contact
many more law firms about their
financial position. What it hoped to
achieve by this exercise other than
damaging the confidence of the
profession and giving lenders even
more jitters remained to be seen.
This plan was overtaken by events
when many firms closed at Xmas due
to lack of insurance and in addition
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we see a regular report in the legal
press of firms suffering financial
failure. The SRA’s attention is focused
on this issue as the number of legal
firms reduces dramatically.
6. Succession and exit planning
As the daily struggle to balance the
books continues, there will be more
entrants and more exits from the legal
services market. It will no longer be
inevitable that firms of a certain size will
survive. With this in mind contingency
plans for all firms’ key managers in the
event of long term illness, death, and
financial failure are essential.
7. Legal services
regulation review
By common consent, the regulatory
structure introduced by the Legal
Services Act 2007 was overly complex.
A Ministry of Justice consultation

9. Client confidentiality
and conflicts
Third party relationships are in the
SRA firing line and must be robust in
relation to core values such as client
confidentiality and the avoidance of
conflicts. Even though personal injury
work has suffered a setback with the
banning of referral fees complicated
structures still exist for other types
of work such as payment protection
insurance claims and right to buy
litigation.
10. Client service
Top tip for 2014 – continue to focus
on excellent client service - the best
riposte to all of the challenges faced
by all types of law firms. n
Jayne Willetts,
Solicitor Advocate
Jayne Willetts is a Director of
Infolegal Limited provider of the
Colpline helpline and consultancy
advice for law firms www.infolegal.
co.uk and a Solicitor Advocate
with Jayne Willetts & Co Solicitors
specialists in professional regulation
www.jaynewilletts.co.uk
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Hayley’s Tragic Choice
and Roy’s Dilemma
Sarah Williams-Martin, Head of the Criminal department at Watkins & Gunn Solicitors, explains the
current law relating to assisted suicide following the ground-breaking episode of Coronation Street.

Coronation Street tackled a very
controversial storyline recently after
showing Hayley Cropper, suffering
from incurable pancreatic cancer,
choosing to end her own life via
a drugs overdose, and the moral
dilemma that confronts her husband
Roy. Due to concerns over copycat
suicides there was no mention of the
drugs that Hayley used to end her life.
This story has resurrected the long
debate as to whether there should be
a change in the law to allow assisted
suicides.

clearly sets out the legal position in
terms of those who assist suicides.
The current law states that a
person is guilty of an offence if they
intentionally carry out an act capable
of encouraging or assisting the suicide
or attempted suicide of another. For
this crime, a person can face up to a
maximum of 14 years imprisonment.

Statistically, according to the YouGov
website, a large majority of the British
public support such a change, which
would allow people suffering from a
terminal or life threatening illness the
choice to end their own suffering.

Since then, there have been attempts
to introduce legislation between
2003 and 2006 which have failed,
and it was not until the legal challenge
made in the Debbie Purdy Case that
guidance started to develop. The Law
Lords ruled that Mrs Purdy had a right
to know whether her husband would
be prosecuted if he helped her travel
abroad to die.

Prior to 1961, it was a criminal
offence to commit or attempt to
commit suicide. The Suicide Act of
1961 changed this and abolished
the possibility of prosecution for the
suicidal person. The Act still, however,

In 2010, as a direct result of this case
Keir Starmer QC (the then Director of
Public Prosecutions who is the most
senior prosecutor) issued guidance
as to when a prosecution was likely
to occur. He said: “The policy is more
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focused on the motivation of the
suspect rather than the characteristics
of the victim. The policy does not change
the law on assisted suicide. It does not
open the door for euthanasia. It does
not override the will of Parliament.
What it does do is to provide a clear
framework for prosecutors to decide
which cases should proceed to court
and which should not.”
He further explained that every case
of this type will be investigated by the
police and referred to the Director of
Public Prosecutions, who will assess
each case on its merits. There will be no
guarantees against prosecution. He said
that it is his job to “ensure that the most
vulnerable people are protected” and
indicated the factors to be considered
when considering a prosecution would
be whether the person who assists
stands to gain financially from the act
or whether they are genuinely acting out
of compassion. The person should have
a “clear and settled” wish to make their
own decision, which is unpressurised
and they should not be suffering from

a mental illness when that decision is
made.
This has remained the position,
however, in May 2013, Lord Falconer
put forward a private members Bill.
Termed the “Assisted Dying Bill,” it
seeks to legalise assisted suicide for
mentally competent adults with less
than six months to live. The Bill is due
to return for a second reading (debate
stage) in Spring 2014.
Grave concerns have been expressed
about the Bill, with Peers, led by
Baroness Butler-Sloss, saying the
Bill would be a “blank cheque” for
euthanasia and would threaten
basic public safety. The UK Disabled
People’s Council (UKDPC) are
particularly worried as to the impact
this could have with concerns that
disabled people will be persuaded by
family members to end their lives.
This is such a moral and emotive
issue that this sad storyline is certain
to encourage further debate. n

m
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LIFESTYLE

the HARDWICK
One of the many lovely presents I received for my 60th Birthday last year (Yes, I know you’re all saying “That must be
a misprint, surely Richard meant 50”) was a voucher from my daughters for the HARDWICK, Stephen Terry’s restaurant with rooms just outside Abergavenny. We decided we’d keep it to brighten up January so many months ago we
booked for the 25th.
On the morning of the long-awaited
day, we were watching Saturday
Kitchen Live and who should appear
but our host-to-be Stephen Terry – so
would he be back in time to cook for
us?? James Martin then introduced
him by saying that the HARDWICK
produces ‘fabulous pub food’ – pub
food??? – with starters averaging
£9.00 and mains about £24, I was
expecting something a bit better than
that!!! Later in the programme, Haggis
was mentioned as it was Burns’
Night, with Stephen saying that he
was doing a haggis-themed menu
that night to mark this - AAARGH!!
As we had the voucher, we splashed
out to stay the night. The six rooms
are in a two storey new extension
on an attractive courtyard with the
restaurant extension on the other
side, all clad in wood. Our room was
one of a couple of the rooms that
have doors directly off the courtyard
so you feel you have your own cabin/
cottage rather than being off a hotel
corridor. The large room was very
elegantly furnished, all in modern
wood with nice shuttered floor-length
windows, and very well equipped –
good tea and coffee facilities (proper
teapot and cafetiere), complimentary
bottled water, luxuriant bathrobes
and proper sized bottles of toiletries.
A couple of curious features - the only
lighting was some lamps and wall
lights which made the room seem
quite dim to me – I found this was
rather seductive but CDC said it was
just my aged failing eyesight! – and
you were not allowed to adjust the
room heating, which was set at 21C
– which I found chilly on this wet and
windy night – or is this just another
symptom of old age?
We ran across the courtyard through
the driving rain into the cosy bar –
18
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cuts – including braised rib and oxtail
pudding – which was tempting but
we decided on the equally interesting
Rack of Lamb (£22.00), which, in
addition to two tender pink chops,
came with a deep-fried filo pastry
parcel of shredded braised shoulder
– really delicious – grilled courgettes,
aubergine, harrissa and a little copper
pot of spiced lentils – a Moroccaninspired dish but much better than
the more common tagine – and a dish
that was more than the sum of its
interesting parts.
We didn’t try a pudding but what I think
was a stem ginger cheesecake with
poached rhubarb jelly on a neighbouring
table looked good and the ‘affogato’ –
espresso over vanilla ice cream - looked
a good way of combining pudding and
coffee at only £4.50.

nice leather sofas, wooden pews and
good atmosphere. Prices were not
quite pub but not hotel = prosecco,
£6.95 a glass and draught beer,
£3.40. The wine list is good with
plenty of wines available by the glass
and decent ones available for £24
and under – we had an excellent
Rioja at £20.00. Despite being very
busy – the restaurant was virtually
full – our order was taken in the bar
and there was just the right time
allowed before we were taken to our
table. Service was very friendly and
efficient throughout.
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To start, I had confit of duck (£9.00)
which was made into a hash and
served under a fried duck’s egg – a
rich and tasty way to serve confit.
CDC opted for the Linguine with
Devon crabmeat, courgette and
chilli, (£14.00) which was a generous
serving and nicely dressed with a
tangy chilli dressing but the crabmeat
was sadly scarce.
There is a sensibly-sized selection of
main courses; we thought about the
Taste of Local Beef (£58.00 for two)
which is a sharing selection of different

We made our way next morning at
a civilised 10.00am, again through
the pouring rain, for a very ample
breakfast, which was served in
one of the little low-ceiling beamed
dining rooms. The constantly refilled
decanter of freshly squeezed orange
juice would have pleased even Michael
Winner! I surprised myself by rather
enjoying the healthy-sounding yoghurt
with Granola, though perhaps spoilt
this by then having the traditional
cooked breakfast – excellent black
pudding but the bacon was a couple of
disappointingly thin slices and I rather
suspect the brown sauce wasn’t HP –
cardinal sin in my book!
After finishing off with some very
good toast and in-house marmalade,
we wended our way through the rain
without having seen the aforesaid Mr
Terry! And if you’re wondering, the
haggis only featured as a starter! n
Richard Fisher
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