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ILEX SOUTH WALES BRANCH
With exam time fast approaching,
we organised a Revision Day on 9th
May for both Level 3 and Level 6
Students. This was arranged with
the support of Lorna Williams at
Coleg Glan Gafren and was well
attended. I hope the Students who
attended found it worthwhile and
thanks to Lorna for her contribution
to making it a successful day.
Good luck to all Students

in forthcoming exams.
May 2008 –Meeting at
Henry’s Wine Bar. Notices will
be distributed to all Branch
Members to confirm the date
and time. If there is anyone who
needs further information in the
meantime, please contact me.
July 2008 – Our Summer

Party will be held at Hasapiko
Greek Restaurant, Cardiff.
Come and enjoy a meal and
a night out. We will guarantee
a “smashing” time.
August 2008 – CPD event.
Topics and speakers are
still to be confirmed.
11th October 2008 – Annual

Ball this year will be at Park
Plaza Hotel, Cardiff.
All events are subject to interest.
For further information please
contact Branch Chairman,
Frances Edwards,
c/o Caswell Jones
18 Cardiff Road, Caerphilly
DX 43858 Caerphilly
Tel No 02920 864888

CARDIFF AND
DISTRICT

Presidents’
Column

RICHARD FISHER, PRESIDENT

On May Day, I attended the SBA’s
Conference, one of their events to
mark its 150th Anniversary at Lovells’
unbelievably palatial offices
The Conference was held in a woodpanelled lecture theatre, the opulence of
which challenges the Millennium Centre
– I was surprised that an ice-cream girl
didn’t come around at the interval!
The afternoon consisted of presentations
by the SBA, LawCare and the Solicitors
Assistance Scheme. They demonstrated
how they often work together providing
different types of assistance. The examples
and case studies that they gave were
moving and actually quite horrifying, whether
the problems were caused by illness, stress
or disciplinary and criminal proceedings. I’m
hoping in a future issue to have an article
by Hilary Tilbury from LawCare that may
include a particular case study of a solicitor
who experienced many years of anguish and
ill-health through criminal proceedings and
disciplinary proceedings of which he was
found totally innocent and vindicated but
with a career and life left in ruins. One of
the speakers for the Solicitors’ Assistance
Scheme was Greg Treverton-Jones QC who
now specialises in defence representation
in disciplinary procedures. He originates

from Newport and I was at University
with him and I’m hoping that, through the
Confederation perhaps, we will be able to
set up some scheme with him whereby he
could give immediate, initial assistance
to anyone who has disciplinary issues.
Duncan Finlayson’s article in this issue
gives details of how the Solicitors’
Assistance Scheme operates and can
be contacted; both the SBA and Law
Care have websites. Their existence
is something that all members of the
profession should be aware of.
I should like to thank all of you
who attended Annual Dinner on
the 25th April for the tremendous
support that you gave to me and the
Society and the great atmosphere
created by the excellent turn-out.
Des Hudson, the Chief Executive of
the Law Society, I think struck the right
note in his speech with some humour
but also getting over some important
messages on behalf of the Law Society.
Owen Money never fails to amuse and
entertain and I was glad to see so many
people on the dance floor. I hope you
enjoyed the format of the evening but
please let me know if you have any

criticisms, constructive or otherwise!
It was my sad duty to attend the funeral
of Ian Hermer who died suddenly in Spain
at the end of April. I hope that his family
will take some comfort from knowing
the respect in which he was held by the
local profession, shown by the goodly
number of solicitors who attended.
I was delighted to have the opportunity, just
six days before the end of my year of office,
to attend the valedictory for his Honour
Judge Philip Price QC at the Civil Justice
Centre to mark his retirement and to speak
on the Society’s behalf. It was particularly
nice as I knew Philip very well when he was
at the Bar having instructed him on many
occasions. My already high estimation
of him was greatly increased when he
mentioned in his reply that he greatly enjoys
my restaurant reviews in this magazine!
It is difficult to believe that already this
is my last column written as President.
It has been a wonderfully enjoyable
year and I hope that I have contributed
to what I feel is a period of growth in
the activities of the Society and the
interest of the local profession in the
Society. It has been an honour and a
privilege to serve as your President.
LEGAL NEWS
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COUNCIL COMES TO CARDIFF
It’s the day before the FA Cup final. In
accordance with the habit of a lifetime
I am writing this article immediately
before the deadline. Posters wishing
City good luck at Wembley hang from
lamp-posts and the team is travelling to
London today. At the Swalec Stadium
Glamorgan are leading Derbyshire after
the first innings of their first home match
of the county championship season.
Now that the cricket season has arrived,
the brief interval of good weather we’ve
enjoyed since May Day has passed.
Let’s hope that by the time you read this
Cardiff City are the FA Cup champions,
Glamorgan are topping the second
division of the county championship as
both teams do their best to emulate
Wales, the Six Nations champions,
and sunny weather has returned. And
let’s hope that the good weather lasts
for a couple of weeks so that the Law
Society’s Council sees the capital city
at its best, as a champions’ city.
The Law Society council is meeting in
Cardiff on 17 and 18 June. Various events
have been planned by Chancery Lane and
the Law Society’s Wales committee has
contributed to them – the intention is to
show the council how devolution works
in Wales. The council meeting will take
place in the Senedd and all solicitors
who wish to are welcome to watch the
public part of the meeting on the morning
of 18 June. This is only the second time
the council has met in Cardiff – I believe
that it is also only the second time the
council has met outside London - so, if
you’re interested take this opportunity
to see the council in action (or, as
cynics might prefer, council inaction!).
Driving to Cardiff Bay for a council meeting
will be quite a change to my routine.
During the nearly two years I have been
on council I have had either to get up at
an ungodly hour to catch the 6.50 train or
to saunter into the station at lunchtime
to take an afternoon train to Paddington
the day before. According to the tickets
the journeys are first class (that must
amount to a misdescription). The highlight
of these journeys is popping into the first
class lounge at platform 1 to have a quick
cup of coffee and a complimentary copy
of The Times from Lena, if I’m travelling
in the morning, or Geri if it’s an afternoon
journey. I won’t miss the train ride because
it’s always late into Paddington, or the
combination of Bakerloo Line and Central
Line (when it’s operating) which lands me
at Chancery Lane. I’m a regular traveller
now – in addition to council meetings,
I travel to Chancery Lane for meetings
of the Housing Law committee and the
Education and Training committee. My
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third committee, the Wales committee,
meets, conveniently, at Capital Tower.
The Housing Law committee is one of the
Law Society’s 18 law reform committees.
They do invaluable work responding to
consultation papers published by the
government, Civil Justice Council, Law
Commission, LSC and others on proposed
changes to legislation, procedure, practice
and funding. These committees usually
consist of a mix of council members
and other solicitors, all of whom are
appointed after a rigorous process of
application and interview. A number of
distinguished local practitioners have
been or still are members of one of
these committees and I am sure that
they would agree that the law reform
committees do a great deal of work, which
is by and large unheralded, for the benefit
of the public, society, the government,
clients and the profession. Anything
done to make the law or its attendant
procedure simpler, clearer and fairer
benefits us all: this is what the law reform
committees aim to do. Because the work
involves looking at law and procedure
I find it interesting and stimulating.
I haven’t counted the Wales committee
as one of the law reform committees,
though it has a great deal of overlap with
the law reform committees. It looks at
the development of legislation in Wales
and deals with policy issues relating to
the use of the Welsh language by the
Law Society and promotes the use of the
Welsh language in the delivery of legal
services in Wales. In these respects it
is accountable to the Legal Affairs and
Policy Board (which is the board to which
the law reform boards are accountable).
However, some of its activities are
clearly more membership-focused, such
as disseminating information about
the activities of the National Assembly
and the impact of legislation passed by
the Assembly to solicitors in Wales.
Apart from the law reform committees
and membership services committees
that report to the Membership Board,
the Law Society has set up three
committees to shadow the activities
of our friendly regulator, the Solicitors’
Regulation Authority. These committees
deal with education and training, rules
and ethics and indemnity insurance
(another committee was set up to deal
with accreditation but is dormant at
present). Given the SRA’s propensity to
issue consultation documents dealing
with important issues giving short
deadlines for responding, the work of
these committees is important. In the
next Issue of Legal News I will be writing
about the new LPC, which is due to take

effect in 2009 or 2010 (depending upon
which year the LPC provider wishes to
implement it). In a future issue I will be
writing about the proposed work-based
learning stage of solicitors’ training,
which will replace the training contract.
So, the Law Society is continuing to do
good work to improve the law, to provide
membership services and to shadow the
regulator. As you know, at Easter time
the Law Society reached an agreement
with the in relation to its challenge to
the unified civil contract. This resulted in
marginal improvements in the rates of
pay for some LSC funded work, a delay in
the introduction of CLACs and CLANs until
April 2010, an amnesty on unrecouped
payments on account over 6 years old
where the amount outstanding is less
than £20,000, a 6 month delay to the
introduction of best value tendering for
criminal cases until July 2009 and no
price competitive tendering for civil or
family work before 2013. Although the
result is an outcome that many legal
aid lawyers would not have been happy
with 18 months ago, it is better than
what had been put forward as a final
proposal and represents something of a

victory. The Law Society has been seen
to fight for its members on legal aid and
forced the government/LSC to back
off, despite the government enjoying
a healthy majority in Parliament.
I hope, therefore, that local practitioners
will give the Law Society a warm reception
when council comes to Cardiff later this
month. The Law Society has changed
and it continues to change. Gone are
the days when the Law Society chose
not to fight the creation of the Legal Aid
Board to administer civil legal aid. Today
it seems incredible that only 20 years
ago the Law Society administered civil
legal aid in England and Wales – it was
administered by solicitors, for solicitors.
That position was untenable, so the Law
Society’s appeasement was sensible,
but it became a habit as on successive
occasions the Society chose not to fight
for the interests of solicitors. That is
why office holders and chief executives
have found themselves in the hot seat
when they have come to Cardiff to explain
what Chancery Lane is doing. On this
occasion the reception should be warmer
- let’s hope the weather will be, too.
David Dixon

Independent provider of expert witness
services to the legal profession
Over 20 years’ experience in
civil and criminal financial investigations
Client-focused service
We offer a free initial case review to identify ways in
which we can help and to provide an outline of the likely
time and fees involved
Publicly-funded assignments welcomed
For enquiries please contact us on 01454 203778 or
email enquiries@forensicaccountinguk.com
First Floor, Aztec Centre, Aztec West,
Almondsbury, Bristol BS32 4TD

www.forensicaccountinguk.com
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Coping with Practice: The SOLICITORS’
ASSISTANCE SCHEME - A LIFELINE FOR THE PROFESSION
Duncan Finlyson
Most solicitors regard themselves
as good at coping with problems. It’s
what solicitors do. They are trained
to be the solvers of other people’s
problems and champions of the
underdog. Masters of the universe.
But what happens when a solicitor has a
problem of his or her own to deal with?
Are they always quite so good at acting
on their own behalf? Sometimes, but not
always. It is not unusual for anyone to be
less effective at dealing with their own
problems than they are at helping others,
for example clients and, often instead
of seeking assistance they will brush
things under the carpet and hope that the
problem will go away. Usually it does not.
Thousands of solicitors each year reach
a point where they are unable to cope
with some aspect of their business,
professional or personal lives. Possibly
it’s because they are all too busy and
give so much to their clients that they
leave nothing in reserve for themselves.
Possibly they are so used to giving advice
that it never occurs to them to think about
seeking advice instead. Perhaps it is
simply that they don’t know who to turn
to and having no one, simply give up.
For many solicitors the problem is that
whilst they are very good lawyers, they
are not very good businessmen and
have the firm conviction that they cannot
afford the services of someone who is.
For others it might be that they know they
have a problem but, because of fears over
reputation and confidentiality, don’t want
others in their firm or their area of practice
to know they have a problem. Some may
have personal problems brought about by
having had to spend too many late nights in
the office; others may simply be unable to
cope with the stress of running a practice,
getting clients and doing the work.
Whatever the reason for not coping, the
outcome is often the same. Their work
suffers. They cut corners. They don’t
do what they are supposed to do or, in
doing their work, breach one or more of
the growing number of rules and legal
obligations to which they are subject.
Next thing they know, the Solicitors
Regulation Authority is knocking at their
door wanting to carry out an investigation
or, worse still, intervene. It’s not that they
are crooked. It usually has nothing to do
with being fraudulent or even cavalier as
to consequences. They are simply overworked and as a result have taken their
eye off the ball long enough for problems
to have arisen. Of the 55 interventions
which took place in the year to January
2008, only 18 were on the grounds of

suspected dishonesty. The figures for
the previous year (to January 2007) were
similar with only 14 of the 51 interventions
being for suspected dishonesty.
But it doesn’t have to be like that.
Help is to hand and that help
comes in the form off the Solicitors’
Assistance Scheme (SAS).
Established 35 years ago as a result of
the work of the Special Committee on
the Problems of Professional Practice,
under the chairmanship of Sir Robert
Payne, the SAS assists more than 750
solicitors each year with a wide range
of problems including disciplinary and
conduct related matters, interventions,
crime, financial, employment, partnership,
stress and insurance, to name but a
few. The objectives of the SAS have
remained the same; it is there to help:
“...solicitors who may find themselves
in difficulties of any kind and who would
like to have guidance and advice from an
experienced, independent and sympathetic
solicitor on a confidential basis.”

SRA and the Law Society and whether
or not a formal retainer is entered into
will keep confidential all information
which they receive through the scheme
and will not feel compelled to “whistle
blow” should they be made aware
of a breach of the practice rules.
The majority of calls which the SAS receive
relate to disciplinary/conduct related
matters and employment problems (32.5%
and 29% of all calls, respectively) with
partnership and finance being the next
most popular. Almost 1,000 calls were
made to the SAS central help-line number
in the past year with other callers going
direct to the member using the details
in the printed list and on the web site.
In addition to the more traditional types
of work, over the past year or so some
SAS members have become involved
in a new area of work for the scheme
- voluntary closures and practice disposals.
Sometimes, a situation will arise where a
solicitor needs to close a practice down
without there being an obvious successor.
This may be through retirement, illness

or suspension. Usually, if the SRA is not
satisfied that the practice will close in
an orderly fashion then an intervention
may be considered, causing dire financial
consequences to the solicitor who may be
faced with bankruptcy from the combined
effect of intervention costs and run-off
cover. Working with the SRA, the SAS has
been able to assist a number of firms
to achieve a managed closure of their
practices without the huge costs that would
have been involved with an intervention.
These are changing times within the legal
profession and it is almost certain that
there will continue to be changes to the
way in which we all carry out the practice
of law. It is the intention of the SAS to
continue to be here for the profession,
to continue to provide timely and expert
advice and above all, to continue to
be a lifeline for those who find coping
not as easy as perhaps it once was.
To contact the Solicitors Assistance
Scheme please telephone 0207 117
8811, email help@thesas.org.uk or visit
the website at www.thesas.org.uk.

The SAS operates by providing solicitors
and their staff and families with access
to a panel of about 80 solicitors in
various parts of the country, each of
whom has agreed to provide up to an
hour’s free advice to any solicitor (or their
staff or family member) who contacts
them. A central help-line is available
for those who wish to be referred to
an SAS member, or there is a printed
membership list (available through a
number of sources) and a web site,
both of which contain details of who
the members are, where they operate
from and their specialisms and phone
number. The SAS currently receives a
small grant from the Law Society which
covers Committee meetings and the
costs of the AGM, although on the whole
it relies upon the goodwill and generosity
of its members who give many hours
of their time on a non-charging basis.
If the person seeking assistance requires
more than the initial hour’s advice, or
their problem requires the SAS member
to represent them before the SDT or to
deal in detail with a more complex matter,
then he or she can enter into a separate
arrangement with the SAS member on
whatever terms are agreed and the usual
solicitor/client relationship will be formed.
Often those who call the SAS are wary
of disclosing their identity or discussing
openly the matter which affects them.
All SAS members are independent of the
LEGAL NEWS
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Settlement gives Legal Aid Providers
certainty and stability for the future
The Law Society and Legal Services
Commission (LSC) recently concluded
a negotiated settlement of the
litigation brought by the Society to
challenge the contract signed by
legal practices in April last year.
This settlement stems from the
significant success achieved by the
Law Society in the original litigation
before the High Court. Succeeding
on almost all points raised, the Law
Society appealed the point that was
lost. In reply, the LSC appealled all
the points that the Law Society had
won. The hearing before the Court of
Appeal was regarded as so significant
that the Lord Chief Justice sat.
The Court found for the Law Society
with a costs order in their favour.
It is perhaps significant that the
LSC, in defeat, indicated that they
had anticipated that result. This
caused many practitioners to question
why the LSC chose to pursue
expensive appeal proceedings if
the outcome was “anticipated”.
As a result of inaction on the part of the
LSC in response to the Court of Appeal
judgment, the Law Society issued
Judicial Review proceedings - with costs
escalating, a bold but confident decision.
It was therefore welcome that the
LSC and the Law Society finally sat
around the table together with the
Ministry of Justice and brought this
expensive litigation to an end.
The negotiations secured the following:
• An increase of 2% on all legal
help fixed fees and underlying
hourly rates from 1st July 2008.
• Care level 2 fee increases
from £347 to £405.
• A 5% increase in controlled
legal representation (CLR) fees
and rates for mental health.
• A 5% increase in CLR fees
and rates for immigration.
• A delay in implementing private law
family litigators’ graduated fees.
• A closed list of CLACS and
CLANS planned for the period
ending April 2010.
• A moratorium by the LSC in not
seeking to recover historic unrecouped
payments on account (UPOAs) over
6 years old and where the amount
outstanding is less than £20,000.
• New provisions for the reconciliation
of standard monthly payments
(SMP’s), designed to keep changes
to a minimum, provide for the right
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to undertake remainder work on a no
fault termination of the contract.
• A commitment that there will be
no price competitive tendering for
civil or family work before 2013.
In addition the LSC agreed to publish
a route map that is effectively a 5 year
programme setting out its plans for the
development of civil legal aid contracts.
This route map sets out principles
for consultation and a timetable for
proposed changes to fees, contractual
arrangements and best value tendering.
The approach to UPOAs will alleviate
the administrative burden and
financial anxiety that has been felt
by many firms. Many practitioners
had despaired at demands by the
LSC for repayment of UPOAs from
many years before. Files had long
since been closed or even destroyed
leaving practitioners unable to locate
information about the payments. In
many instances no repayment was due.
The settlement means that firms can
agree to make no further claim on the
fund and any UPOAs will be treated as
a final payment or the firm may report
on a case by case basis when the UPOA
will be taken into account. Exceptions
to this amnesty will include UPOAs in
excess of £20k, where recoupment
has already been agreed or where a
“debit notice “has been issued.
The postponement of BVT for civil
or family work does provide at
long last some level of stability
that is vital for organisations to
be able to plan for the future.
Some sectors of the profession
have felt left out of the process.
For criminal practitioners, the only
significant matter to arise from the
negotiations is the commitment
by the LSC to delay BVT in
criminal legal aid by 6 months to
a date not before July 2009.
This brings into question why BVT
in civil or family work is delayed by
5 years when criminal practitioners
need to position themselves to be
able to tender for work in a fifth of
the time, particularly in light of recent
changes, including police station fixed
fees, the new litigators fee and the
graduated fee. Practitioners will also
have to come to terms with running
the single fee for Crown Court work
that is also due to be introduced in

July 2009 at the same time as the
possible start date for BVT in police
stations and Magistrates Court work.
Clearly, there is merit in allowing these
changes to bed in and thereby enable
practitioners to align there businesses
to be in a position to properly tender for
work. The LSC should be persuaded that
there is little argument to postponing
BVT in criminal work to accord with civil.
In his review, Lord Carter anticipated BVT
being introduced in a stable environment
with the availability of increased work
loads to allow for realistic tendering.
A walk into almost any Magistrates
Court in the country today will see the
previously extensive lists decimated with
court rooms and corridors ghost like.
Lord Carter could not have envisaged the
paucity of defendants before the Court
and the impact upon case loads brought
about by means testing, conditional
cautioning and fixed penalties,
especially those that seem to have been
imposed in inappropriate situations.
The financial benefits are
welcomed with some caution.
The civil lawyers who will benefit from
the increase of 2% on legal help work
may regard that as a paltry increase
in view of the historic lack of increase
over many years but at least it is an
increase! Again criminal practitioners
see nothing of this. Indeed they
may feel particularly disadvantaged
when some of those whom they
represent who find themselves serving
custodial sentences appear to be
in line to receive an increase of 20%
in their weekly prison income.
The closed list of CLACS and CLANS
anticipated to cite 15 areas in which
the LSC will work with the local
authority and other providers to
introduce a CLAC or a CLAN, may give
some comfort to providers in other
areas. However, it is acknowledged
by the LSC that it is crucial to involve
the local authorities and they must
be looking with some concern at what
has recently happened in Cornwall.
Cornwall County Council, who had been
working with the LSC and providers
in the area with a view to launching a
CLAN, recently announced it’s withdrawal
from that position. The introduction of
a CLAC or CLAN will see the termination
of contracts of other providers in the
area. The concern of the Council in
Cornwall was that the introduction
of a CLAN was likely to eliminate a

number of providers, both solicitor
and not for profit organisations in their
area. The local authority clearly took a
responsible view in seeking to secure
the sustainability of the provision of
legal services in an area that poses
significant geographical restraints on
clients seeking access to such advice.
The Delivery Transformation proposals
are intended to secure a likely saving
of £7 million per annum for the
LSC in simplifying their processes,
expanding electronic communication
with practitioners and devolving further
responsibilities to practitioners. This
raises the concern amongst solicitors
that the LSC is divesting itself of
administrative tasks and passing them
onto providers without reimbursement.
There must also be the concern, not only
for providers but also for the LSC over the
recent disastrous attempt to introduce
LSC On-Line. This required the withdrawal
of the service by the LSC. A limited
pilot will seek to correct the failings in
the system before its re-introduction.
Overall the settlement achieved by the
Law Society in its negotiations with the
LSC is probably the best that could have
been obtained for civil practitioners,
although some groups representing
specialist practitioners have felt
aggrieved that they were not more
involved in the negotiation process.
Des Hudson, Chief Executive of the
Law Society, who led the negotiations,
has been at pains to stress that
this settlement is not the end but
only the beginning of the ongoing
work that needs to be done on
behalf of legal aid practitioners.
The Court of Appeal judgment will clearly
affect the contractual relationships
between the LSC and legal aid providers.
It means that there can be no unilateral
right reserved to the LSC to amend
contracts. Conditions will need to be
clear and any amendment clauses will
need to be narrowly constructed.
Finally, the agreement does provide
a period of certainty and stability for
civil legal aid practitioners in this
extremely difficult time. It can only be
hoped that this successful piece of
litigation against the LSC will induce
a more effective discussion process
between the LSC and the various
representative organisations.
Roy Morgan
Morgans Solicitors and
Chairman LAPG

UPDATE

SWTSG
April and May have proven to be
highly active months for the South
Wales Trainee Solicitors Group. With
the good weather and consequential
enthusiasm for the summer ahead, the
social events have been full of life.
First up was the ‘SWTSG Day at the
Races’ on 5 April 2008. It was an event
not to be missed. The coach turned
up to collect the eager betters from
Cardiff and set off in the sunshine
for what would turn out to be a day to
remember. The sold out group arrived
at Chepstow Racecourse early for the
VIP tour of the grounds. Together, the
group toured the course and grounds,
getting the full commentary on some
interesting history to the sport and the
‘do’s and don’t’s’ for the day. The group
were also privileged enough to get a look
around the weighing room, where the
jockeys are carefully weighed to ensure
fair practice. A quick look in the gallery
and loaded up with betting coupons and
drinks vouchers, the group were then let
loose to try their luck on the horses.
As it was Grand National day, there was
undoubtedly a buzz in the air of extra
excitement. Some listened out for tips,
and others carefully chose their horses
by most appealing name. Whichever
option was taken, there were certainly
some big winners and slightly less
fortunate losers over the day. With 9
races throughout the afternoon, there
was time to have a go at betting, stand
at the fence and cheer for your horse
madly hoping that he might catch up,
and then regardless of the outcome
there was the friendly bar and beer
tent to go and laugh off the losses.
The end of the day came all too soon,
when the crowd were herded back to
the coach to reminisce all the way home
about the days events and compare
winnings. One thing is for sure- it was
an event not to be missed next year
and the SWTSG can only hope the
success can be built upon once again.
Of course, the Day at the Races was
a hard act to follow, but yet again the
SWTSG had something up their sleeve
to beat it. The event was, of course,
the eagerly awaited Law idol, held at
Tiger Tiger in Cardiff on 17 April 2008.
The event was very well attended by
trainees, students, paralegals and newly
qualified solicitors from all across Cardiff
and South Wales. David Dixon of Cardiff
Centre for Professional Legal Studies
and Alice Carpanini of Chadwick Nott,
the generous sponsor of the event,
kindly took up the posts as judges
for the evening and carefully watched
as each hopeful took to the stage to
see if they could impress the crowd.

There can be no doubt that some
voices left something to be desired
and had to stand and take the harsh
(but fair) criticism of the Simon
Cowell-like honesty of David Dixon.
However, out of the crowds came
some hidden talents, proving Cardiff’s
future lawyers clearly have more than
just their brilliant intellect to offer.
It was a tough competition to judge,
and it took quite some deliberation
from the judges. However, in the end,
the first prize went to one of Cardiff’s
own LPC students, Nicole Pearson,
with a rendition of ‘Valerie’, originally
by The Zutons. She collected her
prize kindly sponsored by Chadwick
Nott, and gave a brave and brilliant
encore to get everyone in the party
mood. The event continued with the
DJ as people partied the night away.
On a more serious note, the SWTSG
have been continuing their support
to its members as they approach the
difficult qualification time at which
so many choices will need to be
made. The careers event sponsored
by Chadwick Nott was held on 15
May 2008 at the Park Plaza Hotel,
and was well attended by people
from all sorts of firms. People were
able to get advice on careers and
planning, and also the opportunity
to discuss the challenges they face
with others in similar positions.
SWTSG strives to support its
members throughout their early career,
and this event helped to provide
guidance for those who needed it.
The sports teams continue to do well,
practising hard in anticipation of their
next match. The netball team are
training hard for the summer season
and hoping to get some great matches
under their wing in the coming months.
Likewise, the football team are hard
at work and looking forward to those
summer evenings where they can
practice and socialise in the sun. If you
fancy giving either of these a go, then
take a look at the website at www.swtsg.
com for the details and the latest news.
Finally, the summer ball will be held
at Holland House Hotel on 7 June
2008. Tickets are on sale now for what
promises to be the party of the year.
In honour of the new Junior Lawyers
Division launch nationally, this year’s
ball is open to all law students, trainees,
paralegals and up to 5 years PQE
solicitors. It promises to be a fantastic
night for all so grab your ticket fast
by visiting the website for details!

“A good quality, well-run chambers with
well-balanced practice groups.”
The Legal 500

9 Park Place runs a mixed common law and
Chancery practice providing a comprehensive
service to the legal community in Wales and
adjoining regions.

We offer clients a wide range of skills and services
with large practice teams in our primary fields of
civil, criminal, employment and family law as well as
experienced specialists in fields such as personal
injury, planning, environment, banking, professional
negligence, local government, judicial review,
immigration and asylum, licensing, information law,
inheritance and wills, and equity and trusts.

For more information, including guidance on
fees, please contact Jim Williams, Senior Clerk, or
any member of the clerking team who will
be pleased to help.

9 Park Place Chambers
9 Park Place,
Cardiff,
CF10 3DP
Tel: 029 2038 2731
Fax: 029 2022 2542
DX: 50751 Cardiff 2
E-mail: clerks@9parkplace.co.uk
Web: www.9parkplace.co.uk

Tracey Singlehurst-Ward
Hugh James
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CARDIFF & DISTRICT
ANNUAL DINNER

Thanks to our
sponsors of
the 2008 Dinner

R.C. Hillman Ltd
Phoenix Legal
Services Limited

The President, Des Hudson, Chief Executive
of the Law Society and top table guests

Law Costs Draftsmen

The President
and Des Hudson

CARDIFF & DISTRICT
ANNUAL DINNER

The President and Sponsor,
AON

The President and Sponsor,
Robert Hillman
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Phoenix Legal
Services
Limited

Law Costs Draftsmen
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ANNUAL DINNER

R.C. Hillman Ltd

Phoenix Legal
Services
Limited

Law Costs Draftsmen

FEATURE

CAN AFTER THE EVENT LEGAL EXPENSE
INSURANCE CONTINUE IN ITS PRESENT FORM?
Over the past few years ATE legal
expense insurance has settled down but
with the MoJ proposals for the future
of personal injury claims the landscape
has changed from one of some certainty
to one of potential turbulence.
The Past – How did we get here ?
A number of years ago Lord Woolf
looked at the procedures for bringing
claims through the civil Courts. He
went to huge lengths to consult and
canvass the views of all stakeholders,
including the Judiciary, lawyers, insurers,
banks etc, ie all those who use the
civil Court system on a regular basis.
Lord Woolf concluded that the judicial
system was too slow, too expensive,
too complex, too uncertain and too
adversarial. In other words it was a mess.
The Civil Procedure Rules that resulted
from the Woolf report included (amongst
others) four fundamental changes, namely
• the need for ‘proportionality’
• pre-action Protocols
• Part 36 Offers
• case management by the Courts.

‘No win – no fee’ agreements
The fire was lit by the withdrawal of
legal aid from personal injury and its
replacement with conditional fee (‘No
win – no fee’) agreements permitting
lawyers to claim success fees of up
to 100% from the paying insurer
while the loser pays all costs principle
generated the need for ATE insurance.
Perhaps the legislators did not realise
the consequences and soon afterwards
the arrival of claims farmers, such as
Claims Direct / TAG demonstrated
how poorly thought through changes
can generate unforeseen problems.
The initial Law Society backed ATE
scheme (flat rate premium of around
£100) was not financially sustainable
as many lawyers failed to take out
cover on straightforward claims
because of uncertainty as to whether
the premiums would be recoverable.
On the other hand lawyers wanted
high success fees to cover lost cases
and the cost of referral fees.
Case law : ‘Pursuit’ and
Rogers v Merthyr BC
Two major cases have helped to
settle the ATE market (it is a salutary
thought that the market was fighting
its own internal battle), namely R&SA
/First Assist ‘Pursuit’ cases and (DAS)
Rogers v Merthyr Tydfil BC. I will refer
to them as ‘Pursuit’ and ‘Rogers’.
JUNE 2008
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Senior Costs Judge Hurst described
the cases as a’ battle’ between
liability insurers and ATE providers :
‘an honest attempt by an honourable
insurer to fill a gap’. He decided
that the ATE premiums had to be
paid but not at the levels claimed.
ATE premiums should be calculated
by reference to 3 criteria :
• the prospect of success
• own costs estimate
• adverse costs estimate
The premiums were significantly
reduced - both sides claimed victory.

While some certainty began to settle
on legal procedures in another area
of the forest a major conflagration was
starting that would have a damaging
effect on Lord Woolf’s aim to reduce cost
and the adversarial nature of civil law.
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Pursuit involved 5 claims : 2 personal
injury, 1 clinical negligence, 1 stress claim
and 1 RSI. The ATE premiums claimed
from the defendant insurer were £54,000
(damages : £400,000), £9,000 (damages
£1,250), £32,000 (damages £20,000),
£17,000 (damages £44,000) and
£115,000 (damages £ 250,000).
These are not inconsiderable sums.
Arguments included disproportionality,
champerty (unlawful) and breach of
the Law Society’s indemnity costs.

In truth the outcome was an honourable
‘draw’ as the decision established the
principle of ATE premium recovery and the
methodology for premium calculation.
With Rogers the Court considered a
different system, ie staged premiums. The
financial model was closely scrutinised
and evidence from the ATE insurance
market was analysed in some detail.
The claim involved an 11 year old boy who
was injured falling in a Council provided
play area. He cut his hand on glass
shards embedded in wooden boundary
posts. Damages were agreed at £3,105.
The Council contested liability because
the hospital records gave a different
version of events. At trial the hospital
staff explained that details were obtained
from the boy’s mother who had got
the facts wrong. The point was not
raised in the Defence or in the witness
statements - had it been it is doubtful
that the claim would have gone to trial.
The ATE premium was allowed at
£5,103. On appeal it was reduced to
£900. On review Costs Judge Hurst
heard representations from various
parties including ATE providers,
brokers and the Law Society.

becomes difficult as the trial outcome
and amount of costs become uncertain.

while the outlay (ie exposure to
costs) remains much the same.

Lady Justice Smith observed
in the Court of Appeal:
“The picture that emerges is, to my
mind, rather worrying. I do not think
it was the intention of Parliament
that would-be claimants should be
able to litigate cases without any
risk whatsoever to themselves.

Another battle ground looming ?
I am not convinced that the market will
change as much as predicted. For some
time ATE insurers have complained that
solicitors are taking up straightforward
cases without ATE cover. Sometimes
at best they are taking cover out when
cases are progressing towards trial.

The figures we have seen suggest
that the ATE insurance market is not
managing at all well, at least on the
cases that go to trial. This lack of vigour
is resulting in the system being more
expensive (eventually to the premium
paying public) than it should be.”

Plainly ATE insurers will have to look
more closely at the prospects of
success in each case. The quality (of
claims) will be the key. They will apply
stricter selection criteria and higher
premiums to the pool of business that
remains available to the market.

Plainly under the stepped premium
model ATE insurers need to identify
early which cases should be
abandoned before reaching Stage 3.

Only specialist ATE insurers can
assess the one-off cases that will be
prevalent under the MoJ proposals.
Those insurers who are already in this
market will grow their market share.

The ATE market appears to be settling
down. Fixed standard premiums of £350
abound so that the many pay for the few.
However, market research has
disclosed that many of the ‘easier’
claims are not being ATE insured
– only 15% of motor claims are ATE
insured. This may be a combination
of no insurance and the increasing
availability of low cost BTE cover.
What of the future ?
The MoJ has made proposals which
could have dramatic consequences
for ATE - some suggest they
sound the ‘death-knell’.
The proposals are that an ATE
premium will not be recoverable
from the paying party :
• where £2,500 or less is claimed
• where the paying party/insurer
has admitted liability
Many ‘soft’ premium policies will be
lost to the market as ATE cover is no
longer required resulting in the market
‘hardening’ with higher premiums.
Attempting to put numbers on this is
difficult as published statistics do not
deal specifically with ATE insurance.

The premiums were set at
3 different stages :
• before proceedings : £450
• part way through : additional £900
• trial : calculated by actual risk and
anticipated defence costs of trial

From the evidence in Rogers there was a
general acceptance that an acceptable
loss ratio is between 50% and 55%. As
the overall claims cost of failed cases
is unlikely to change, the premium cost
will be spread over a smaller base with
the risk factor increasing due to the
higher chance of a significant claim.
Cost will increase and will have to be
be borne by the overall market .

Most cases are resolved at Stages 1 and
2 – a relatively small number progress
to Stage 3 (less than 5%). However
at Stage 3 the premium calculation

In my view there is likely to be a return
to the level of premiums sought in
the Pursuit claims as the pool of
recoverable premium cases reduces
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Pre-action disclosure applications may
proliferate, increasing the opportunities
to Claimant lawyers to costs ‘churn’ and
yet giving ATE insurers better insight of
the claim prospects at an early stage.
If ATE claims are higher value and
the Claimant/solicitor is exposed to
higher adverse costs orders then the
ATE market could grow by removing
all non insured cases. The ATE
market will be more specialised .
The relationship between the ‘client’
solicitor seeking ATE cover and the
insurer/underwriter will be closer as
service level agreements and key
performance indicators become the
norm, helping to generate a more open
and focussed relationship between
the law firm and the underwriter.
This is a niche area. Its complexity,
lack of maturity and uncertainty will not
encourage new insurers to rush into it.
All legal expense insurers (both ATE
and BTE) will have to analyse the
performance of lawyers they work with
to establish ‘best practice’ in terms of
case management , risk assessment
and management information
This ‘partnership’ of understanding
is crucial for this market to succeed.
More effective risk assessment (and by
definition fewer claims) equates to lower
premiums and therefore less overall cost.
ATE has come a long way in a relatively
short period of time. However, it remains
fragile. The MoJ proposals will change the
shape and dynamics of the market place
by forcing ATE insurers into premiums
calculated by the actual risk and cost
– a more bespoke market beckons...?
Hugh Price
Hugh James

Cardiff & District Law
Society CPD Programme
4th June 2008 • Winning Employment Cases – Tactics 2008 (6 hours) • Novotel, Cardiff
9th July 2008 • Planning Traps for the Residential Conveyancer (3 hours) • Cardiff - venue to be confirmed
10th September 2008 • Cohabitants and Property Rights (6 hours) •Cardiff - venue to be confirmed
29th September 2008 • Companies Act 2006 - In Practice (6 hours) • Cardiff - venue to be confirmed
16th October 2008 • Health and Safety: An Introduction (3 hours) • Cardiff - venue to be confirmed
16th October 2008 • Health and Safety Law Update (3 hours) • Cardiff - venue to be confirmed

For a number of years we have had an arrangement with Central
Law Training, who administer and deliver for us a programme
of accredited CPD training. CLT offer these sessions at a 50%
discount to Cardiff & District Law Society members.
The training sessions take place at hotels in and around Cardiff, thus
avoiding the overnight stay or early morning start which is often a feature
of attendance at CPD courses hosted in London or elsewhere. We also
aim to offer a mix of full and half day sessions to enable practitioners
to fit their CPD obligations around their other commitments.
The content of our CPD programme is agreed at twice yearly meetings
with CLT. As guidance, note is taken of training courses which are
proving popular with other local Law Societies, but I am also keen
to find out from you what sort of training sessions you need. For
example, as a result of a recent request from a local practitioner,
we have added a Companies Act 2006 session to the programme.
Another option available to us is to schedule sessions which are
not based solely on legal topics, for example, CLT offer skillsbased training sessions and training aimed at support staff.
If you want to be able to influence the programme for the next
CPD year, now is your opportunity. I will be meeting with our CLT
contact on 24 June, so if you have any training needs which
could be met by a specific CLT course, please contact me at the
address below. (If you would like further information on what CLT
are able to offer, please visit their website www.clt.co.uk)
Tracy Luke, Honorary Secretary, Education & Training c/o
Eversheds LLP, 1 Callaghan Square, Cardiff CF10 5BT; telephone
0845 498 7565; email tracyluke@eversheds.com
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EQUAL
OPPORTUNITIES

RELIGION AND BELIEF DISCRIMINATION
Eleanor Williams, Darwin Gray

A survey out this month conducted by MORI
showed that 88% of people have never been
put off dealing with a person or a business
because of their association with a particular
religion. So, it would be easy to assume that
the Religion and Belief anti-discrimination
Regulations are not anything to worry about.
From a statistical point of
view, it might be tempting to
underestimate the Regulations.
After all, they are in their infancy.
Since coming into force in
December 2003, just 1,411 claims
have been dealt with by tribunals.
However, simply because Religion
and Belief discrimination is
relatively new and untested,
does not mean it can be ignored.
Employers whose employees
bring a tribunal claim under the
Regulations need not necessarily
quake in their shoes in fear of a
large payout. The actual financial
compensation can be relatively
small. The median compensation
award was £6010 in 2005: by
2006 it had fallen to £1550. What
employers need to be concerned
about is the ‘trial by media’ that
ensues when a claim is brought.
Remember the case of Miss
Eweida, the British Airways
employee who insisted on visibly
wearing a Christian cross?
There was a tabloid feeding
frenzy when that case hit the
headlines. Subsequently, it has
gone to tribunal where BA won.
The case turned on BA’s uniform
policy. This policy states, “An
employee can wear any item that
is concealed under their uniform,
including religious items” also “
An employee who wished to wear
a religious item that was by its
nature visible could only do so

(1) if the item was mandatory
(2) if it could not be concealed
under the uniform and (3) if it
was approved by management.”
The tribunal held that this policy
did not put Christians at a
particular disadvantage, since the
visible display of the cross was
not a requirement of the Christian
faith. The tribunal further found
that BA had a legitimate aim in
pursuing its strict uniform policy.
The tribunal did criticise BA,
though. BA had changed its
uniform policy after Miss Eweida
had made a complaint. As a result
of that change, Miss Eweida
returned to work. This change was
the first proper analysis of whether
the policy was really necessary.
BA was criticised for this. The
company should have carried out
a review of its uniform policy at
an earlier stage. This would have
helped balance the desire of those
who wish to manifest their faith
with the maintenance of the high
standards of the uniform policy.
But, how many people realise
that BA has won? The overriding
memory of this case will be that
a devout Christian employee was
disgruntled by her treatment at
the hands of BA and that BA
subsequently changed its uniform
policy. The public perception is
a factor of which Mr. Warner, the
Chief Executive of BA is only too

aware, “Unintentionally, we have
found ourselves at the centre of
one of the hottest social issues
in current public debate.”
The damage to BA was done
by the publicity. Such damage
is set to continue, too. Miss
Eweida has been given leave
to appeal to the EAT.
So, what can employers do, to
prevent this? The Employers
Forum on Belief www.efrb.org.
uk suggests five points:
• Create a workforce profile. This
means that Religion and Belief
issues should be visible within
the discrimination spectrum that
is dealt with by employers.
• Establish boundaries. Do you
want to support your employees
in adhering to their Religion
and Belief? Whereas the law
stipulates that you must not
discriminate against employees,
you might want to go further than
this and set up staff networks
or celebrate religious festivals.
• Audit policies. This is the BA
uniform policy lesson. As an
employer, you should review the
way in which your employees go
about their work, to check that no
one is being discriminated against.
• Enforce a culture of respect.
Does your workforce need training
on awareness of diversity?

My Advice
Employers need to be aware
of the Religion and Belief
Regulations in three regards.
These are aspects of the
Regulations that are set to
increase in significance:
First, it is unlawful to discriminate
against those employees who
are not religious. Employers need
to be careful that they are not
more sympathetic to requests for
time off for prayer than requests
to time off for caring duties.
Second, Religion and Belief
discrimination may well appear
with claims for other sorts of
discrimination. For example, an
LGBT network of employees might
want to set up a satellite network
in India. This could pose an
employer with significant problems
because of the different attitude
towards homosexuality in India.
Third, the Regulations were
changed by the Equality Act 2006
and now a philosophical belief no
longer needs to be like a religious
belief. In effect, this means that
beliefs such as humanism are
covered. Whilst the change was
not meant to include affiliation to
a political party, and no case law
has yet found that political beliefs
are included, the possibility of
political views being covered by the
Regulations need to be considered.
Therefore, employers need to be
scrupulous that they are
reasonable in this regard.

• Consider requests for
adjustments fairly. Do not assume
that making alterations will be
beyond your organisation. The
Forum gives as an example Muslim
employees who want a prayer room
at work. There was not enough
space to accommodate this, so the
employer rearranged the working
time of the individuals to enable
them to visit a nearby mosque.

Please note that this provides a summary only of the issues addressed. It is not intended as a detailed commentary on the relevant law
and any comments made should not be acted upon without first taking specific legal advice.
14

JUNE 2008

WWW.CARDIFFLAW.ORG

LEGAL NEWS

The Confederation of South Wales Law Societies presents

‘A NITE in VEGAS’
New House Country Hotel, Thornhill, Cardiff

Friday 27th June 2008
7.30pm ‘till late
• Black Tie Dinner •
• Live Music •
• Casino Table •
Sponsored by
First Corporate Legal Services
Richards Gray
To reserve your tickets, at £30 each, please contact
Frances Edwards c/o Caswell Jones 18 Cardiff Rd. Caerphilly
DX 43858 - Tel. 02920 864888 - fran@caswelljones.com
We would like to reserve _________ places and enclose a cheque for £_____________
payable to The Confederation of S. Wales Law Societies
Name of Contact:_____________________________________________________________
Name of Firm:________________________________________________________________
Address/DX:__________________________________________________________________
Special Dietary Requirements:__________________________________________________

